OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN &) )

‘
GERALD C. MANM
ATTORNEY GENERAL A

Honorable Julian Montgomery
3tate Highway Engineer
Austin, Texas

Dear 3ir: Vo

We acknowledge reveip F request for an
opinion on whether or not<the <3 5 hway Departznent may
incorporate in its construec ots a provision that
there ahall be a price different of fifteen per cent,

rer unlt price bid, atie ocement over foreizn
cement,
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Honorable Julien Montgomery, Fage 2

Por the purpose of this opinion we are assuming
that by the terms "foreign sources”™ and "forelgn cement®
is meant aement from sources ocutside of the United States.

The State Highway Department is a ereature of
the Leglslature, and therefore h&s no more power than that
granted by ita ereator.

Article 6674h, Vernon's Annotated Civil Statutea,
provides that all contracts for the improvement, construc-
tion and maintenaces: of the state highway system shall be
by cospetitive hwids.

Moat ‘of our statuiss governing the letting of
contracts provide that the contrzet shall be let tb-the
lowest bldder or to the lowest responsible bidder. But
the lLegislature has ziven the 3tate Highway Commission more
latitude concerning its contracts,

As statedin MeQuillan on Municipal Corporations,
Volume IXI, Section 1286:

»Such regquirements (competitive blds)
are for the ;urrose of inviting competition,
to guard againat favoritism, improvidence,
extravavance, fraud and corruption in the
awarding of municipal contracts, and to secure
the best work or suprliea at the lowest price
possible, and are enacted for the benelit of
the property holder apu thie tax payer, and
not for the beneflt or enrichaent © idders,
and 3hall be construed and administered as
to accoxplish such purposes fairly and rea-~
sonably with sole reference to the :tublie
interest.” (Emphasls ours)

And in Dillon on ¥unicipel Corporations, 3esction
802, 1% 1s sald:

rCompetitive offers or bils have no
other object but to inaure econo%x and ex-
clude favoritism and eorTuptlon 1n the fun-
nishing of labor. . . for the uses of the
city.” (iEmphasis ours)
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In the cese of Qulf Bitulithie Company vs. Nueces
County, 11 3, W. {24) 305, Juatice Leddy of the Commission
of Arpeals, in dfscussing co:petitive bids as required in
Article 2268, Go-plete Texaa 3tatutes, 1920, seld:

"The clear rurpose of the enaciment
of this statute was to enable counties to
obtain the performance of any public worka
at the lowest possible cost to the taxpeyer.®

It is, therefore, our opinlen that the pur:iose of
the Legislature in enaeting Artlcle 8874k, supra, was to
srocure for the taxpayers the construetion, improvement,
and malintenance of a system of state highways at the loweat
cost ;o038ible.

It is a mattoer of common knowledge that foreign
Portland Cement can be purchased at a less price than do-
mestic FPortland Cement, It is slementary that the cost of
cenent is a large faotor in determining the cost of con-
struction work. The c¢clause scuzht to be inserted in the
specifications would prohibit the use of foreign cement,
and thereby necesserily increase the bida for guch work,
In other words, the clause would be 1n dirc¢ct contravention
of the purpose the legislature had in mind wher it enacted
Article ¢674h, supra,

It 13, therefore, our opinion that the 3tate
Bighway Department doces not have authority to insert the
clause providing for a fifteen por cent differentlial on
the unlt price did ia favor of domestle cexment ovir foreign
cecent,

erusting that the foresoiaz fully answers your
inquiry, we are

Yours very Lruly

KTTO@ﬁRE—Q%EERAI.O? TEXAS
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